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FATCA Reporting on U.S. Accounts: Recent Legal Developments

Summary

(QDFWHG LQ WKH J)RUHLJQ $FFRXQW 7D[ &RPSOLWR[FH $FW )$
HYDVLRQ RFFXUULQJ WKURXJK WKH XVH RI RIIVKRUH DFFRXQWYV
UHTXLUHPHQW WKDW IRUHLJQ ILQDQFLDOD@G \WHW® XN LR@V )),V

UHSRUW LQIRUPDWLRQ RQ WKHLU 8 6 QXXFF R QWLBEIROBEDW WR WK
IDLO WR FRPSO\ ZLOO VK DY HDMWDHP B RDW BRMHFHQ WY PDGH WR WKHP 1L
VRXUFHV LQWONGIMW DQG GLYLGHQGV

BLQFH )W &DVVDIH WKOWH K FRRMRIEID\OP R1 WKHHQPOWRYLVLRQV
IRFXVHG RQ ZKHWKHU WKH 8QLWHG WWIMW BB VEBYVDFRDSSEWDFER W
KDYH DULVHQ DERXW ZHHX\LKHHP H$YWY DUH LQFRQVLVWHQW ZLWK
REOLJDWLRQV KRZ WR KDQGOH SROHQWHOQ ® GR®,1 @V FI\U FRH GO DIZWLk
FRPSO\LQJ ZLWK )$7&%$ R IGRP HKRWHFFRXDWEDQNLQJ DQG SULYDF
ZKHWKHU WKH 8QLWHG 6WDWHYV RRWYHQMWLIXQMHG LQWR RWKHU FR

SHFRJQL]LQJ WKDW WEBH WHAMPRRFFHIAYER PRKI® BQLWHG 6WDWHYV KD
LQWR ELQDRVHUIEHMWP 8'GWALWK QXPHURX® RR)GHW WLR V
LPSOHPHQW WKH ))8 QGRPIHVRKMHNVGWMWIUHHPHQWY ))RQ UHSRUW LQ
WKHLU 8 6 DFFRK QWK HKIRK @ RRIN WAKHEISURYLGHY WKH LQIRUPDWLF
,Q JHQRUDWKRVH )),V WKDW DUH QRW FRYHUHG VEKNBRHF\K DQ DJUH
UHSRUW WKH LQIRUPDWLRQ GLUHFWO\ WR WKH ,56

$V RI $XIXVW WKHUH DUH Q ,'RBWFW K $GVGIKWH SFUIVDHE) W O\ L
6 W DWUWNIWBIWWDLQ FRXQWULHYV DV KDYLQJ DQ ,*$ LQ HIIHFW HYHQ \
W R/RV DSV H WWRD DF W XD OO\ EULQJ WKE® DXW\H H PHYWBIGGIWR |IRUFH
VLIQLILFDQW D QIRXIQFH WH G WHUFHRW\Q RS EHV. QW KHIHOD\®BG DV KDY
LQ HIIHFW LQ XQOHVV WKH\ FRPSO\ ZLWK FHWWRDQ UHTXLUHF
RWKHU WKLQJV WKH FRXQ¥$WUYV FQRAW \H 8 G I IRQR MWRAH B KHE S
WLPHOLQH IRU GRLQJ VR 7KMEBHEZVR0O\ WHKSHIU &/HPHIBMH ZREWKH U
DSSURSARLBRIGIWLQXH WRW KB WQW O FRKX Q@ BIVIHF W

BRPBUDLVH WKH )), UHSRUW LK) J HIARRTBXOHIWHAP HR@BWEADRAY VD [EH

W KODWEL Q J *®NOHH D B\ R WLIRVLYH RXWFRPHV LQFOXGLQY), WH)GXFHG FRP S
DYRLGDQFH RI LQWHUQDWLRQBGUR QIR PW WRISOBX LNE XHRQFHUQ
DERXW WKH SULYDF\ RI LQ | PWQRDMSKSRIR 8 HIESBY MENFEN BV H) |, V
FRQFBUEBWOOXVWRD®P & VRQMQRRGIY 'HSDUWPHQW RKLWKH 7UHD
WKH SODLQWKLD WHE M BB K GRHV QRRZ KD YHR WHKGHD QG IVDKRNDRV

WKH )), WHSKRUWH®H R BMKMH) R X UW K W PHHORBPHOWLRQV DIJDLQVW XQl
VHDUFK DQG VHL]XUHV E\ UHTXLULQJ )),V WR UHSRUW LQIRUPDW
DQ\ MXGLFLDO RYHUVLJKW ,Q $SU L2GGILK/ P LDV EHBY HBVIBMAW HUFW FR X U
GHWHUPLQLQJ WKDW WKH 7X3OOQ@WILMVORBNXNH ® § SHDIETH® WKH G F
8 6 &RXUW RI $SSHDOV IR FKK K DBAMMRMANEX HG OLWHFLV LR Q

J)LQDOO\ QHIDV EBW QRL QW UHRGRGFIHIGHKIDQVWIIRKKOG UHSHDO PXFK RI |
6 PRGLI\ )$MES WIKH DQVUHHDW WREM@RLISQID[ +DYHQr SEXVH $FW

D Q&3 RU UHTXLUH WKDW LWV HRWRUEHRMWX GLIFGWL]HQV OLY
&RPPLVVLRQ@IRFD @FH/LYLQJI+$EURDG $FW
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&RPSOLDQFH $F\W78$718 LQWHQGHG WR FXUE 8 6 WD[ HYDVL
WK U R XRAHVRIR UH DIRE® M QWK\HHQDZE WBGZ LW K D
HITHFW PYWKED WHOBIRSLPSOHPHQWDWLR QLR B WGHERBHWIRO \HD UV
HQWLWLFRMBIZKH VORZ LV QRZ IXOO0\ LQ HIIHFW

.H\ DPRQJ )Y &P RYLWKRHQVHTKLUHPHQW WKDW IRUHLJQ ILQDQFLD
UHSRUW LQIRUPDWLRQ RQ WKHLU 8 6 DFFRXQW KR®GBHY WR WK
WR LPSOHPHQW WKLV UHTXLUHPHQW WKH 8QLWHG 6WDWHV KDV
QXPHVRFRXQ8MWBLHYW VRPH RI WK HVHUB SRHMPDWERD R UWPKHLU KRP
FRXQWUWERKQFEURYLGHY WKH LQIRUPDWLRQ WR WKH ,56 )RU WK
VXFK DQ DJUHHPHQMWHFARISU HV W K& \ RIWHPTRMLVR GWKE\ IWR WKH ,56

7KIWMHSRUW SURYLGHVRPIQURISHRWYWIHZIRIHTXLUHPHQWY DQG H[DPL
LQWHUJRY HU QP H Q ¥$OQ DLIRJSHIHHP HIQARY/H QU HVE RIHLW P/ HIH
FRQILGHQWLDOLW)\ SUMRKNHHE@IIRRIP\D W U R Q. GRS WIRNAKEE X) , V
SODLQWLIIV KDYH UDLVHG MRQF MV B \RIVEMY®/VSZALWB D DORBPDU\ R
1$7&$HILVODWLRQ LQWHERREXEHAMVIGUMKKHU GLVFXVVLRQ RI )$7&$%
WKH HG QBIWXLUHPHQRWW INQR%DQ @N $ F F R% ® W BEHEBR & MARUW

5 5HSRUWLQJ )RUHLJQ )LQDQFLDO $VVHWYV 8QGHU 7LWOHV [

<::::)(Q H RI WKH PRUH FRQWURYHUVLDO WD[ ODZV HQDFWHG LQ Ul

Overvi EWMReoforRe qgi rement s

)$7& $JHQ H WDTXQWHV W K D WD)) U\H HRMHW WRW R56 XQGWMU ZKLFK WKH
DIJURHJHSRUW LQIRUPD W LRPFRKR MWK REBBENAL WE GRWKHBHQWV
7KH ILQDQFLD @ XEMHFIMW WK LRRONVH UHTXEDQNNVQ W YLHY/FDXHEGW R X
KHGJH IXQGV SULYDWHSHDOHWWIXI)®BE FEURNMHQ WESKHW RI LQVXU
UHTXLUHPHQWE HERVO \WWRR/ WIRGE VP DD DFRIXIQOM G [EX WHOIO) )D V
HTXDWG GHEW MQWAHMW)[F VEROE@\QW UDGNHHEU H V W V

)),V WKDW D LZQ Q\CR KRS QDY DL WKW HOBES D\RBQ W W P D\GKHH P

IURP 8 6 VRXUFHYWIHUH/G B@IS G LWKERQGUIYURQ@DWLYHO\ KLJIK
UDWH DQG EWRDGLUHIDRXW EHFDXVH DV R Q H:3@RAPHE QWDMLED & DV
SHUVSHFWLYH DQG GXH WR WKH LPSRUWDQFH RI 8 6 EDQNV WR
IRUHLJQ EDQNV PXVW FRPSO\ RU WKH\ PP GXFMILEBWEXWHQHS WY HLY
PDQ\ FLUFXPVWH QFISRUWLQJ DQG ZLWKKROG LR FQEINLUHPHQW YV

1 Hiring Incentives to Restore Employment ABtL. 111147, tit. V, 124 Stat. 71, 97 (20)1(codified at26 U.S.C. §
14711474 and variousther sections in Title 36For examples of the controversy surrounding FATE&esources
citedinfra notesl0, 11, and 24.

2P.L. 111147 8 501(d) 124 Stat. 10626 U.S.C. § 1471 notéxlso providing transition rules)

3Sed.R.S. Notice 20153, 20112 C.B. 124; |.R.S., Announcement 2642, 201247 1.R.B. 561; I.R.S. Notice 2013
43,20132 C.B. 113.

4P.L. 111147 § 501, 124 Stat. 9Zodified at26 U.S.C. § 14711474

526 U.S.C. §§ 1471(b), 1473.

¢ 86 & t G GHILQLQJ 3ILQDQFLDO LQVWLWXWLRQ’
726 U.S.C§1471()(2).

826 U.S.C. 88 1471(a), 1473(1). The person making the payment to the FFI, known as a withholding agent, is
responsible for withholding the tax and remitting it to the IRS. 26 U.S.C. 88 1471(a), 1473(4), 1474(a).

9 Arthur J. Cockfield,TheLimits of the International Tax Regime as a Commitment Proteg3dfA. TAX Rev. 59, 99
100 (2013).
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Table 1. Summary Rl )$7&%$-V )), SHTXLUHPHQWYV

Requirement U nder FATCA and Key Definitions

What does FATCA requiref FFI®  FFImust erter into anagreement withthe IRS to identify accounts held by
U.S. prsons;report information on such accounts to the IR&hd
withhold tax on payments it makes to anyo(acount holders, other FFIs
who is not compliant with FAT&. Variousspecial rules and exceptions
exist (e.g.certain FFlsre deemed to meet the requirements26 U.S.C. §
1471(a), (b).

What must the FFdo with respect  FFI must btain information on each account holder in order to determin
to identifying accounts held by U.S. which accounts are U.S. accouritsdcomply withrelatedverification and
persons? due diligence procedure26 U.S.C.§1471(bj1)(A)x(B).

U.S. account: a financial account held by at least apecifiedJ.S.
person orforeign entity witha substantial U.S. owneboes not include
depository accourgof natural persons iiggregate valus less than
$50,00Q unless FFI elects otherwis26 U.S.C81471(d)(1) (3).

Specified U.S. person : any U.Sperson (e.g., U.Sitizenor domestic
corporation), with exceptions forcorporations whose stock igegularly
traded onestablished markstbanks, governments, atalx-exempt
organizationsamong others26 U.S.C&1473@), 7701(a)(30).

Substantial U.S. owner : At least 10% owner of a corporation,
partnership, or trustFor afinancial institution engaged primarily in the
business of investimg trading in securities and the likthe threshold is
owning any percentag6 U.S.C§1473(2).

What informationon U.S. accounts FFI must anually report the name, address, and taxpayer identification

must the FFI report to the IRS? number of eactaccount holder who is a specified U.S. persibe account
balance; theD F F R ¥rQsé/reXeipts and withdrawals/payments; and the
identifying information of each substantial U.S. owh#re account holder
is a U.S. owned foreign entit26 U.S.C814716)(1)(C), (c).

What if theserequirements conflict FFI must obtain a waiver of foreign law from account holder(s}lose
ZLWK WKH OHommacoRrtry ) the account26 U.S.C81471(b)(1)(F).
(e.g., privacy or banking laws)?

What are the withholdng FFI must generallyithhold 30% othe paymens it makes to a recalcitrant
requirements imposed on FFIs as  account holder or a nosfFATCA compliant FFand remit the amount to
part of the agreement with the IRS? the IRS26 U.S.C. § 1471(b)(1)§P(3).

Recalcitrant account holder : An account holder who fails to comply
with reasonable requests for information or fails to provide a waiver of
foreign law described above6 U.S.C8§1471(d)(6).

What if the FFI does not comply Income tax wil be withheld at a 30% rate on mahkS. source payments

with the above requirements? made to the FFI, includingterest, dividends, rentgndcompensationas
well asthe gross proceeds from the sale of property that can producs.
sourceinterest or dividendsVarious exemptions and special rules exist
(e.g.withholding does not apply to income effectively connected with a
U.S. tradeor business, oifthe SD\PHQW -V EH Q Hilfareigd O |
central bank of issyamong others 26 U.S.C§8 1471(a) &(f), 1473(1),

1474(b)
What if the amount withheld FFIwill be creditedor refundedfor the overpayment if the overpayment it
HI[FHHGV WKH )),-V 8 becaus atax treaty providedor a rate lower than 30%wotherwise, no
liability? credit or refund isavailableNo interestis paidon the overpayment26

U.S.C881474(b)2), (3).

Source: CRS, based on 26 U.S§814711474 andTreas. Reg§88 1.1474 to 1.14747.
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I nigoevernmental Agreements

7KHQLWHG 6WDWHYV KDV H-QUN R YHQ\GLEXOV @ WEXISNPIMM K) X RIQWR X V
FRQWUQHRWGHU WR DERNHRHGCWUMLD J U T K IQUHHIHQ VD) )), WKDW
UHVLGHQW LQ RU RUJDQL]JHG XQGHU WKH ODZV RI D FRXQWU\ W
WR FRPSO\ ZIMUK SL&MRHIROM DV WKH WHUPV RIKWKH DJUHHPHQ!
VHFWLRQ H[DPLQHV WKH ,*$V

Purpofel GBAs

6LQFH&EM SDVVDJIH W IKKHUW LKFELW E HRH QV KIHQ)G , VB KIHRLYW \DLRSIDM. FD W L R ¢
HQWLWLHV RXWYVLGH QWKHS B@KNGRR 6ZKMHWHWHU WKH 8QLWHG 6 WDW
WDNH )$7 &R LODWH Y B R HY/\SLURIINVE R BRM W Z K H WIK HUH THTI8SH P HQ W V
DUH LQFRQVLVWHQW ZLWK H[LVWLQJ 8 6 WUHDW\ REOLJDWLRQV
LVVXHV DXH@ DAY )), LV IDFHG ZLWK FRPSO\LQJ WLGRKPHVYE RU LW
HJ EDQNLQJ DQG SULYDF\ ODZV DQG ZKHWKHU WKH 8QLWHG
VRYHUHEZE®WM FRQFHUQV DQG WKH H[WHQWDWR R&DPKYWKEY RD\
)$7&$ FRXOG EH SDUWLFXODUO\ LPSRUWDQW WKXFBMXVNIXW KDV E
LPSOHPHRQWDONHOQ UHTXLUH WKH DV AL QWROUQGRHU RW IR \B 5 16 W HFYRX QWK
FRQ F MUKRHVH D VKD U W P H 866 HDYIEWRISHH GMRU RYLGH RWKHU FRXQWULH
URIO®PSOHP MKMLY ) UHSRUWL®I UHTXLUHPHQWYV

Di f f elryepnets of I GAs

7KH 7TUHBSRPUWPHQW DQG ,58WERWVHRGHEKDORSIDGH XVHG DV WKH E

IRU DOO WKH ,*$V EXAKUPIDQ QY GB\L LI BIWBFMQ WKH WZR PRGHOV DUH

VXPPDULTBBOSQOLVW RI WKH FRXQWULHV ZLWH)\, X$AH LBD OHRIGHHFON D G
RU ORGHOHHPHQRKXQGISHY GHJ

10 5ee, e.gBruce W. Bear& Abbey L. Wright The U.S. Foreign Account Tax Compliance Act: American Legal
Imperialism? 21 ILSA JINT'L & CompL 334, 3666 F D O O L Q by j& th& $host egregious example of
extraterritorial overreach in histoty

11 See, e.gCockfield,supranote9, at 97 GLVFXVVLQJ )$7&%9V XQLODWHUDO DSSURDFK DQG S
ZLWK H[LVWLQJ WUHDWLHY DQG ODZV L QF ONo@1adfli&ioQmeeebfegolgimyL YDF\ ODZV 3
Legal Barriers to the Implementation of the Foreign Account Tax Complianc8 A¢a. TAX Rev. 387, 399410

(2012) (examining how FATCA might conflict with laws in Switzerland, the Cayman Islands, Japan, and Mexico);

Scott D. Michel and H. DaviRosenbloomFATCA and Foreign Bank Acunts: Has the U.S. Overreache@®11

WORLDWIDE TAX DALY 10417 (May 30, 2011) (discussing international criticism of FATCA and possible

implications of the negative reaction for the United States).

12See, e.gJ.Richard Harvey, Jr2 1 IVKRUH $FFRXQWY ,QVLGHUfV 6XPPDU)SRVILI$7&$ DQG LWV
L. Rev. 471, 48889, 49498 (2012); Susan C. Morsask for Help, Uncle Sam: The Future of Global Tax Reparting

57ViLL. L. Rev.529, 537 (2012); Joanna Heibelpte: FATCA: Toward a Multilateral Automatic Information

Reporting Regime&69WAasH & LEeL. Rev. 1685, 17061710 (2012).

13 See, e.g.Joint Statement From the United States, France, Germany, Italy, Spain and the UmjtirkKRegarding

an Intergovernmental Approach to Improving International Tax Compliance and Implementing FATCA (Feb.,7, 2012)
https://www.treasury.gopfesscenterpressreleaseddocuments/
020712%20Treasury%20IRS%20FATCA%20Joint%20Statemer(npthg the conflicof law issue and stating that

3 > Di@ergovernmental approach to FATCA implementation would addressl¢igasémpediments to compliance,
simplify practical implementdt RQ DQG UHGXFH )), FRVWV’

4 7KH PRGHO DJUHHPHQWY DUH DYDLODEOH HREY MK tleasuryigovwesourte' HSDUWPHQW TV .
centerfax-policy/treatiesPagedFATCA.aspx(last visited on Aug. 22, 2016).
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7KBH DUH GLITHUHQW Y HUR/ IDFEFG R BRI RMRGHOQLWHG 6WDWHV k
HILVWQEORPB[ WUHDW\ RU WD[ LQIRUPDWLRQ H[FKDQJH DJUHHPHQ
, FDVIHV ZKWRKUH LV DQ H[LVWLQJ WD [*%IH{DHVW\DRWD \7 X'¥ H W KWK R R/GU
RU 7,($ DV WKH DXWHfRUHWX LR PW R M\ BDFRV/GLDH RFNGEWW V W R
WKRVH GHYHORSHG X Q¥ HUWW K HHYVIDXNDWNIRV RU$S7,($ WKHQ WKH
DJHAHQW FUHDSVUIDWVWWWIREBSEVYHE RQV)ITERSRUWLQJIPUHTXLUHPHC

$GGLWLRQDOO\ WKHUH DUH GLIIHUHQW YHUVLRQV RI ORGHO G
IRU WKH UHFLSURFDO B[EKMNZHHRI W RHRIPIDMHE® 6 WDWHV DQG WK
ORGHO KDV QR UHFLSURFDO H[FKDQJH SURYLVLRQ

Table 2. Summary of Selected Differences Between FATCA IGAs Models 1 and 2

Model 1 Model 2
Towhomdoesthe 7R WKH KRPH FRXQWU\-V Tothe IRS. FFl must obtain consent of the
FFI report which then annually reports information  account holder to disclose identifying
information? to the IRS. information; if no consent is given, then FFI

reports aggregate account infortien and
the IRS can requestdditionalinformation
from the other country.

Is there a Agreement may call for it; if so, the No
reciprocal exchange information must be exchanged annually

of information on an automatic basis.

between the

countries?

Does the FFl enter No, but it must register orthe ,56 -V Yes and register othe ,56 -V ZHEVLW
into anagreement  website and comply witthe ,*$ -V

with the IR® reporting requirements.

Mustthe FFI No requirement so long athe IRS No requirement unless the otherauntry fails
withhold on receives information from the other to respond within sixmonths to a request
payments to country. from the IRS for information about nen
recalcitrant account consenting accounssif that happenshe FFI
holders or close is required to withhold on those accounts.

their accouns?

15 See, e.gAgreement between the Government of the United States of America and the Government of [FATCA
Partner] to Improve Internianal Tax Compliance and to Implement FATCA, Model 1A IGA Reciprocal, Preexisting
TIEA or DTC, art. 2, 11, art. 3, 16 (Nov. 30, 2014) (hereind@# Model 1A); Agreement between the Government
of the United States of America and the Government of [FAP@Aner] to Improve International Tax Compliance
and to Implement FATCA, Model 1B IGA NeReciprocal, Preexisting TIEA or DTC, art. 2, 11, art. 3, 16 (Nov. 30,
2014) (hereinaftelGA Model 1B, Preexisting TreatyAgreement between the Government of théddhStates of
America and the Government of [FATCA Partner] to Improve International Tax Compliance and to Implement
FATCA, Model 2, IGA, Preexisting TIEA or DTC, art. 2, 12 (Nov. 30, 2014)

16 See, e.gAgreement between the Government of the UniteceStalt America and the Government of [FATCA
Partner] to Improve International Tax Compliance and to Implement FATCA, Model 1B IGAREoiprocal, No

TIEA or DTC, art. 2, 11, art. 4 (Nov. 30, 2014) (hereinaifteh Model 1B, No Preexisting Treatyfigreement

between the Government of the United States of America and the Government of [FATCA Partner] to Improve
International Tax Compliance and to Implement FATCA, Model 2 IGA, No TIEA or DTC, art. 2, 11, art. 4 (Nov. 30,
2014.

17 ComparelGA Model 1A, supranote 15, at art. 2 (providing for the reciprocal exchange of information between the
United States and the other countngdh IGA Model 1B, Preexisting Treatysupranote15, andIGA Model IB, No
Preexisting Treatysupranote 16 (containing no provision for the reciprocal exchange of information)
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Model 1 Model 2

What happens if Other country applies its dmestic laws If not resolved within 12 months, the IRS me
there issignificant  to address the nocompliance, &d if not  treat the FFI asot compliant with FATCA.
noncompliance by resolved within 18 months, the IRS may
the FFI? treat the FFI as not compliant with

FATCA

Source: CRS,EDVHG RQ ORGHO $JUHHPHQWYV RRX@eCehte, Fot&gnAcBount Tad DV X U\
Compliance Attitp://www.treasury.govésourcecentertax-policytreatiesPagesfATCA.aspXlast visited on
Aug. 30, 2016)

Count wieh LHLGAEf fect

$V Rl $XJIJXVW UH DUMBKWMKDW DUH LQ |R WA 3 GHSUR URNQPIHAON

D QB KH6W U HHW BLQ FRXQWULHY DV KDYLQJ DQ ,*$ LQ HIIHFW HYH(
W D N HVQK Bl OGDH F MAHVEDFOMARD O O\ EULQJ W K H 6IXFIKHAHRPXDQIOL DM R IRUFH
WUHDWHKBYLQJ DQ ,*$ LW WDMMANG LD QL V SWDQGQJ VIMWMMSVRWR EULQJ
IRUFH ZLWKLQWHP RMRMDECHS DQ DIJUHHPHQW LQ6WIENMAD QFH Z
RQ WKH WHURBWIRRWDYR*$RYHPEHBRQWLQXHV WRQGWHRRIDN\\G U D W H
WKH ,*$ DV VRR®7D¥ IR WA @G X QWM H B WKSD U WDPRQHE) W6 6
UHFRJM KDYQQIK) HIIHEWU EHFDXMN WE®BO\ LQ IRUFH RU EHFDXV
FRXQWU\ LV WKNEOWH GVRN DERK H 7RG SN OBWIDYQLRHW PRUH
LQIRUPDWLRQ DERXW HDFK RI WKHVHKERK Q¥$VLAHNVQ WQLFDW R Ll R I AW
DSSOLFDEOH

,Q -XO0\ WKH ,56 PDGH D VLJQLILFDWWHDRWAORWAH P R D @WUWH HD/
ZLWKRXWDB® X P O\ WG KREEXHQWULHY ZLOO VWRS EHLQJ WUHDWH
LQ XQOHVV WKH\ FRPSO\ ZLW KHPHEWHWD LY 6SHFX LIUFPGHA@\W VI E\ " F

DOQRRXQWU\ LQ WKH |ILQ@DBDOMIBRWRROREWY QRIH WRYE D WG DVEHG D\
LQ HILEAKWAWR Y WEHY H D VKSD U WRMERWM WD LOHG H[S AMNDDWIRWY RI ZK\
\HW EURXJKW WKEBEQGS\IE)SWRHR BOHERLQJ VR

7 K AU H D VX3 U WRLID@OWWFK E® HOMK HU LW LW RS BWRSWUBOW WRH
FRXQWUKDYLQJ DQ ,*BRIQY IHG HHFIVD) J W K$SIODKE DB Q ORBRMRIVKIHO G

S U LIFRW GX AWK H D GHIQWH UPKVQWK WUHDWPHQW L VD@R VD IDESWRSULD YV
)),LQ WKDW EREQWYH DW O H DL\QMW R5EDRHA MPR G\ WAHUD@ LV UHTXLL
RUGHRI FRPSO\ ZLWKVBSDERYGDEOREH VXEMHFW WR @ WKRK/RIOGLQJ
FDVHV LQ Z KW XUW KHHS D U W RLAQ WV GHSFSLLGRSW LDWH WR FRQWLQXH W
DV KDYLQJ DQ ,*$ LQ HIIHFW WKH BBHIRR\U HLVOEOWERRZRKMER U WK H FF
*$ L(S%)WRDIQFKHLE)H) UHFRQV L ®HW WHIDNY P R Q@WLU \ L WV IRMVENS WR FRP SO\
V WSIED Q

18 Seel.R.S. Notice 201313, 201331 I.R.B.113; I.R.S. Announcement 2014, 201418 |.R.B. 1001; I.R.S.
Announcement 20138, 201451 |.R.B. 951.

19Seel.R.S. Announcement 201%7, 2016 IRBLEXIs 446 (July 29, 2016). The announcement also addresses an
information exchange timing rule that the IRS announcédbiice 201566, 201541 I.R.B. 541

20 Seel.R.S. Announcement 2047, supra note 19.
2l See id.
22 5eeid.
23 Seeid.
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Table 3. Countries with IGAs in Force or Treated as Having IGAs in Effect

Agreements in

IGAs in Force Signed IGAs Substance
Australia Jamaica Algeria Anguilla
Austria Japan Angola Antigua &Barbuda
Azerbaijan Jersey Belgium Armenia
Bahamas Kosovo Cambodia Bahrain
Barbados Kuwait Chile Cabo Verde
Belarus Latvia Costa Rica China
Bermuda Liechtenstein Croatia Dominica
Brazil Lithuania Georgia Dominican Republic
British Virgin Islands Luxembourg Israel Greece
Bulgaria Malta Montserrat Greenland
Canada Mauritius Panama Grenada
Cayman Islands Mexico Philippines Guyana
Colombia Moldova Portugal Haiti
Curagao Netherlands San Marino Indonesia
Cyprus New Zealand South Korea Iraq
Czech Republic Norway St. Lucia Kazakhstan
Denmark Poland Thailand Macao
Estonia Qatar Turkey Malaysia
Finland Romania United Arab Emirates Montenegro
France Singapore Uzbekistan Nicaragua
Germany Slovak Republic Paraguay
Gibraltar Slovenia Peru
Guernsey South Africa Saudi Arabia
Holy See Spain Serbia
Honduras St. Kitts &Nevis Seychelles
Hong Kong St. Vincent &he Grenadines Taiwan
Hungary Sweden Trinidad &Tobago
Iceland Switzerland Tunisia
India Turks &Caicos Islands Turkmenistan
Ireland United Kingdom Ukraine
Isle of Man Vietnam
Italy

Source: CRS, based on Model Agreements foundapartmentof Treasury Resource CentEgreign Account
Tax Compliance Alttp://www.treasury.govésourcecentertax-policytreatiesPage$?ATCA.aspxlast visited
on Augist 30, 2016)

Congressional Research Service R44616 - VERSIOM - UPDATED 6
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ConfiidbiPtryotections

6RPH KDYH H[SUHD N RSMFRRUFIEMDFX R WP WQDRHPODMTAQ@HG WR
FROOHFW DQG UHZR KW X\HFMLL RETREHOM E & VMR \IMEKEWLRQV FRQWDI
LQ )$7&$ DOSVWKH

Statutory Protections

1$7 & H[SUHSWRXLGHYV FRQILGHQW LID@RW P B WR WEB FREMRIIN WR RK KX \
FRQQHFWLRQ ZLWK WKH ))% @&/$HSRLU MWRIOZHOU W .6 \REMNRAHD B \
IQIRUPDWLRQ REWD UMKBE® XW IGEHIBWRNQR/ERMDEHU WKDQ FRPSO\LQJ
ZLWK WKH )$7&$% UHTXLUHPHQWY RU IRU SXUSRVHNO®HRIZNLWWHG )
WIGHVFORVXUH Rl WDFRIDE BFWHRBUBBWURQPLQ FLUFXPVWDQFHV
VKDULQJ LW ZLWK*ODZ HQIRUFHPHQW

| D SHUYRZLQJO\ RU QHJO IVIHRQI DG YRRV /BWILM R GLYLGXDO RU
HQWKWVH LQIRUPDWLRQ ZPD\LBYISHF ¥ & IRVGEBPBGGWW V X F K
SHUVRQ LQ 8 6 7GIKWWDEURW LFERHXWU VR @ G MDFPIRHYMWO KWMRIUHDWHU R
SHU XQORZIWXIDBSWDODEWKDO GDIPIDDMBEXMEW HY H
GDPDPYAHKH GHIHWQE DQWR E HFQ XDRVOMVIRQW DHAFVR WQXHF\K V X LW
PXVWEEBRXZIKMKLHNZR RI W IKGH. \SEORMYWNWEIIQD Z I X DFWLY LW\

I GAs

'LWK UHVSHFW WR WKH FRRQLVGHIQWIEMA KW U B URYH W.RRQEDVLF
IUDPHZRWNXW 8QLWH GV &KW DFR N 'Q W QICR © HT R B VIVQLEFREP BADLI HROW \
WDLQIRVUIPPQ H[FKDQJH D ¥ UIHS BN K$H{ B HIHUV WR WKH FRQILGHOQ
SURWHFW LRQNDNVDSIR@® WU W K H UV X G&RMAVVRWUL RDP 9OH RQH
PRGHO ,*$ SURYLGHYV

24 See, e.g ARTHURJ.COCKFIELD, FATCA AND THE EROSION OFCANADIAN TAXPAYER PRIVACY (April 2014) (in a

report to the Office of the Privacy CommissionéCanadathe author argues th@anada should not implement the

IGA until privacy concerns are addresseli$ 7 & $ 1V ITh&ELOMOMIST (June 28, 2014),
http://www.economist.comewsleaders21605907americasnewlaw-tax-complianceheavyhandedinequitableand
hypocriticatfatcasflaws (3)$7&$V LQWUXVLYHQHVV UD LMNdRéhat BAJdFRTOA2 8 1Case BFF\ LVVXHV ~
Privacy Hypocrisy THE MARKET MogGuL (July 3, 2015)http://themarketmogul.corf@tcacaseprivacy-hypocrisy/

(raising concerns about data breachBsyy Whiteley,Canada Capitulates on FATCA AgreeméCBUSINESS(Feb 7,

2014, http://www.bcbusiness.didancetanadacapitulateson-fatcaagreemenfcharacterizing the CanadlaS. IGA

DV D 3FRORVVDO VXUUHQGHU RI ILQDQFLDO VRYHUHLJQW\ IRU &DQDGD’

2526 U.S.C. § 1474(c)(1); Treas. Reg. § 1.1474).

2626 U.S.C. § 1474(c); Treas. Reg. 88 1.14781.3406(f)(1)(a).

2726 U.S.C. §8 1474(c)(2), 7431.

2826 U.S.C. § 7431(c). Punitive damages are only available in cases involving willful conduct or gross ne§egence.
id.

2 See id.

3026 U.S.C. § 7431(d).

31 For a list of the U.S. income tax treaties currently in fodéd H WK H , 5 6 htpZ M. Irdg bbb sivesses/
internationalbusinesseshitedstatesincometax-treatiesa-to-z (last visited on Ag. 30, 2016). For a list of countries
with which the United States has signed TIEAs, se©tiganisation for Economic Gaperation and Developmefitv
website ahttp://www.oecd.orgaxtransparencyaxinformationexchangeagreementstieasunitedstatedagtvisited
on Aug. 30, 2016).
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All information exchanged shabe subject to # confidentiality and other protections
provided for in the [reatyTIEA], including the provisions limiting the use dhe
information exchanged.

Following entry into force of this Agreemergach Competent Authority shall provide
written notification to the other Competent Authority when it is satisfied that the
jurisdiction of the other Competent Authority has in plé3eappropriate safeguards to
ensure that the informatiaeceived pursuant to this Agreement shall remain confidential
and be used soleffor tax purposes, and (ii) the infrastructure for an effective exchange
relationship« .2

'KHQ WKHUH LW QRMWALNSLWEH ,*$V YVRYRGIH GHOWH.DOLW\ SURW
)RU H[DPSOH RQH RI WKH PRGHO ,*$V WR EH XVHG ZKHQ WKHUH

The [FATCA Partner] Competent Authority shall treat any information received from the
United States pursuant to Article 5 of thigreement as confidential and shall only disclose
suchinformation as may beecessary to carry out its obligations under this Agreement.
Suchinformation may be disclosed in connection with court proceedings related to the
performance of the obligation$ =ATCA Partner] under this Agreement.

Information provided to the U.S. Competent Authority pursuahRthis Agreement shall

be treated as confidential and may be disclosed only to persons or authorities (including
courts and administrative bodies) bétGovernment of the United States concerned with
the assessment, collection, or administration of, the enforcement or prosecution in respect
of, or the determination of appeals in relation to, U.S. federal taxes, or the oversight of such
functions. Such @rsons or authorities shall use such information only for such purposes

Such personsnay disclose the information in public court proceedings or in judicial
decisions The information may not be disclosed to any other person, entity, autlority
jurisdiction. Notwithstanding the foregoing, where [FATCA Partner] provides prior,
written consent, the information may be used for purposes permitted under the provisions
of a mutual legadssistance treaty in force between the Parties that allows for theng&cha

of tax information®

86 ODZ PHDQZKLOH H[SUHVVQ\NRWPDNMLIURKY F\HK BAGIHDY ROU HE MQ W
VXFK GLVFORVXUH LV S HM PV RIUBRNFGWHE GHHE W R HRW PBIWWR Q LQF O X C
LQIRUPDWLRQ H[FKDQJHG XQQMURVKHHW®UH D W GIHSIS &/ IKFHDW U H D W\
UHODWLQJ W R RMSOH RAUGKNHMWHL RQH OLPLWHG H[FHSWLRQV LQ ZKLF
SHUPLVVLEOH VXFK DV SURYLGLQMHQDRWAMWR R QVMRDG VA HLQVR H
LQIRUPDWSRQPLVVMLEO\ GLVFORVHG WKH LQGLYLGXDO GLVFORVL

DQG LPSULVBWRMAWURAGXWLRQDOO\ WKH SHUVRQ ZKRVH L
GLVFORVHG PD\ VXH IRU GDPDJHV XQGH® WKH VDPH DXWKRULW\

Tax Treaties and Privacy Concerns

32|GA Model 1A, supranotel5, at art. 3, 117, 8.

33|GA Model 1B, No Preexisting Treatgupranote16, atart. 9, M1, 2.
3426 U.S.C. § 6105.

%26 U.S.C. § 6105(c)(1).

3626 U.S.C. § 6105(b)(3).

8726 U.S.C. § 7213ee als@6 U.S.C. § 7213A (imposing a penalty for the unauthorized inspection of return
information).

3826 U.S.C. § 7431.
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The Unted States has signed bilateral incorae treaties with numerougountries3® Among other things, the
treaties provide forthe two countries to exchange certain tax information. For example,dineent version of
the U.S. model income tax treaty provides that the United Statestheather country ‘shall exchange such
information as is foreseeably relevant for carrying out the provisijonR | W K H \dathHtBuwrys Bolthestic

O D zahcerning taxes of every kind po

The treatiesinclude provisionso addressthe confidentiality othe exchanged informatioffror example, the U.S.
MRGHO WUHDW\ SURY L G HsWlaWMbK foevted\aK $¢cteCin Brd SamaNriaRn@r as information obta
under the domestic law fothat Contracting State and shall be disclosed only to persons or authorities (includ
courts and administrative bodies) involved in the assessment, collection, or administration of, the enforcem
prosecution in respect of, or the determination appeals in relation to, the taxes ft

Since 2011SenatorRandPaul has placed a hold on the Senadte F R Q V L G kW \redi€3 eRd protocols
(which areagreements to amend an existing treatlyle to privacy concern® Because of the hold, new ince
tax treaties withChile, Hungary, and Polandndprotocols amending existing treaties willapan, Luxembourg,
Spain, an&witzerlanchave yet to be ratifiedAll were approved in November 2015 bjé¢ Senatd-oreign
Relations Committeghut as of the date of this reporit is unknown when the Senate may consider thérvledia
reports indicate thatSenator Pauk concerned that thexchange of information provisions aveerly broad#4 In
aJune 2016etter to the Treasury SecretanySenator Rul along withSenators Lee and Crugequested that the
exchange of informatioprovisions ‘include a requirement that information about U.S. citizens be exchanged
for cause and with individualized suspicign.

Liti gAbtoivotn I GAs

'KLOH \DRIFKKH WKDW WKH XVH RI ,*$V PD\ KDYH SRVLWLYH RXWFR
FRPSOLDQFH FRVWV IRU IRUHLJQ HQWLWLHV DQG*RVWRUIGIDWQFH RI
KDYH WDNHQ LV&XKOFHWOK WERRW ,*$V DUH RPREXNVQ WIKMHG LQ W2z
S8QLWHG 6WDWHYV DIXG R ID WY GDOAXIDHG EHORZ

39 Seel.R.S.,United States Income Tax Treatik to Z https://www.irs.govbusinessesiternationalbusinesseshited
statesincometax-treatiesa-to-z (last visited on Aug. 15, 2016).

40 Convention Baveen the Government of the United States of America and the Government of for the
Avoidance of Double Taxation and the Prevention of Tax Evasion With Respect to Taxes on Income, art. 26, 1 (Feb.
17, 2016).

411d. at art. 26, 12See alsad. at at. 26, 1(3)(c) (further providing that neither country is required to supply

information if such disclosure would be contrary to public policy or information regarding trade secrets).

42 SeeAaron E. LorenzoSen. Paul Still Won't Budge on Tax Treaty HollsLy Tax Rep. (BNA), Mar. 10, 2016.

43 SeeAaron E. LorenzoSenate Panel OKs Eight Tax Treaties but Floor Action in Dddkity Tax Rer. (BNA),
Nov. 12, 2015 The Committee also approved a multinational convention on mutual assistance on tax Sesttiels.

44 Seel orenzq supranote 42.

45Kevin A. Bell, Rand Paul, Others Ask Treasury to Renegotiate Tax TreBias TAX REP. (BNA), June 2, 2016
Reportedly, 8nator Paul has indicated that language in some older tax treaties that limited theeer€ive#fognation
WR FDVHV ZLWK 3HYLGHQFH RI 1UD X GéelbréenzdstpvavidteGl2K LY SULYDF\ FRQFHUQV

46 See, e.gTracy A. Kayennovations in the War on Tax Evasj@914B.Y.U.L. Rev. 363 413(2014) (discussing

the role of FATCA inencouragig countries to work together to create universal reporting requireierethisraising

WKH ,*$ ZLWK OH[LFR DV *DQ DSSURSULDWH YHKLFOH IRU WKH 8QLWHG 6WDWH\
H[FKDQJH RI L QQeRtsEHEBANK RBRESEARCH FATCA & INTERGOVERNMENTALAGREEMENTS1 (Jan. 16,

2013) (noting that the IGAs may reduce compliance costs, although arguing such costs will still be significant).
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Crawford v. Department of Treasury

7KH FDVH LQ WKH &M ZAVR GSOW WP H QW MDIVWW HZ DV EURXJKW LQ

E\ VHYHUDO 8 6QF DW URIIG DQ G ROH@ORV R U IJXHQW K BIW ,*$V
XQFRQVWLEBWRQN LRW BT KK BIOMM. QW LIV FED WIRFOMHIM[H AX,WEW H
DJUHHPHQWYV WQWRWWHND VWEWRWWHG WR W K H V8 KEMHWRIQIR\U LWV
SHUPLVVLBOHOD ZANKHKKBQHVLGHQW V LQGHSHQGHQW FRQVWLWXW
LQWHUQDWLRGDY MXWHKHPFHIDMDNKMKH 3UHVLGHQW LV ZLWKRXW
DXWKRULW\ KHUH EHFDXVH ,*$V GHDO ZLWK WD[ LVVXHV DQG WK
&RIUHVV XQGHU WKHK&RSO/MLIQWAWINVRIXUWKHU DUJXH WKDW ,*$V C
EHFDXVH WKWKRWNWDWE&WRU\ SURYLVLRQV SDWOWWHEPH@RRQYUHVV
WKDW )$7&$ DQG ,*$V DUH LQFRPSDWLEOH IEEHHFRXWHG L U H7\& ® \UW R
,56 ZKLOH ,*$V DOORZ )),V WR UHSRUW WR WKHLU KRPH JRYHUQ
JHW D ZDLYHU RI ORFDO SULYDF\ ODZV IURP DFFRXQW KROGHUYV
IRUHLJQ JRYHUQPHQWY FROOHFW WKH LQIRUPDWLRQ

,BSULO D86 GLVWULFWVERK U\DVH CRIKALHRU GEGHR/BNONBH. @ WQ J1 W K
ODFNHG YWWDRGQGGQRYIXEWH® LFOH ,,, Rl WKH 8 6 &RQVWLWXWLRQ
IHGHUDO FRXUWV PD\ RQO\ G H FILHE\A KIHF S/XDUOH P Bl VER/X R W FKRDQYWLLORAY!
WKLV SURYLVLR® WRR CHD QVR/EDWQJ VXLW LQ IHGHNRDW RXUW D
KRRVKH VXITHUHG V@ HOHKKBRQQHFWLRQ EHWZHHQ WKH LQMXU\ D
GHIHQMG DEWLRQ@WODRW OLNHO\ WKH LQMXU\ Z LIOROX@EHF DHIGRIHVVHG E
7KH FREUWZIBXYGHG WKDW QR QKH & | P\M KvH DSOO0D WKW HIHVUH TXLUHPHQ
H[DPSOKH FRXUW GHW HIWPE D WiGGWREDQSF Q@K UM FLHQW EHFDX V'

47 No. 3:15CV-00250, 2016 U.S. DisL.Exis 55395 (S.D. Ohio April 26, 2016)

8 7KH SODLQWLII&EtHR{Y K BFIFep@®ting Mquirements violat KH )RXUWK $PHQGPHQWYTV SURWH
against unreasonable search and seizures by requiring FFIs to report information about U.S. accounitholders

any judicial oversight2) )$7&$ YLRODWHYVY WKH )LIWK $PHQGPHQWTV HTXDO SURWHFWLRQ
living abroad more harshly thanade in the United States; and {8e FATCA penalties for necompliance (and a

relatedFBAR penalty) violate the Eighth AmemIHQW V SURKLELWLRQ B ODL@WN IHYFHWMWMYRQILRHYV
Preliminary Injunction at 19 &UDZIRUG Y 'HSTW3RICVWOERBOY 206\ U.3.Wist.EXIs 55395

(S.D. Ohio April 26, 2016)

491d. at 5.

50 See idat 913. The Constitutiongf HV & RQJUHVV WKH 33RZHU WR OD\ DQG FROOHFW 7D[HV '
DQG SURYLGH IRU WKH FRPPRQ 'HIHQFH DQG JH @BENSDat. LS kDUH RI WKH 8QLWHC

51 SeePlaintiffs fMotion, supranote48, at 1418.

52 See Crawfal, 2016 U.S. DistLExis 55395 at *41-42. The court had issued a similar decision in 2C@t&wford v.

'"HSTW R 7NoBA%x42502015 U.S. Dist.LExIs 131496 (S.D. Ohio 2015put then allowed the plaintiffs to

amend their complaint to attempt to establish standing. In another decision issued in April 2016, a federal district court

LQ &DOLIRUQLD VLPLODUO\ GLVPLVVHG D FRQVWLWKUW&t&qingSeedc KDOOHQJH WR )$
Alsheikh v. Lew,No. 3:15¢cv-03601JST, 2016 U.S. DistLExIS 47986 (N.D. Cal. Apr. 7, 2016The court held that

the plaintiff in that case a U.S. citizen working in Saudi Arabishad not established standing because he had only

articulaed generalized private concerns about FATSAe idat *5-7. It appears that this decision &bchwfordare

the only reported cases challenging FATCA at this time.

53See& ODSSHU Y $P8AHMSS. CQMIBL146(2013) DaimlerChrysler Corp. WCuno, 547 U.S. 332, 341
(2006). 7TKH 6 XSUHPH &RXUW K Dhé/law pSABtDIE ) stamdMoKvnith B hWit@n separatiofipowers
principles, serves to prevent the judicial process from being used to usugwérs pf the political branché” D Q G
WKHUHIRUH WatdingimgXity Way beeruespecially rigorous when reaching the merits of the dispute would
force us to decide whether an action taken by one of the other two branches of the Federal Government was
unconstitutional] Clapper, 133 S. Ct. at 11487 (quotingRaines v. Byrd, 521 U.S. 8181920 (1997).

5 Seelujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992) (internal quotations and citations omitted).
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W IUHH S R LA XQ U WP H Q WIVQZ HHDYRVQ R1 D O HJ 5’ GS WRW WFQRIGHL Q
RI WKH SODLQWLIIV KD GKD)ORW K H @/ IBFHFOQFABHIKIMNG RQO\ EHHQ

V X E M MFRW I RW KIKRD BU DQ\ R W &G DLYMNQADIVWKWE K H ISV!E\HEEDFHQB

8 6 &RXUW RI $SSHDOV |RQ GV WH BW[ \W RLXSAMD REEHWQ\RLVR QH W

" <aMe'ESe’ " — 0170181 Ze'—el1"—1e'Z1 Z>'ece

I D FRXUW ZIHU M/ G\ERL UDMORIY W K H PHIKIH WAS RW/BKH DZRXOIGQ J
OLNHO\ DIIHFW WKH ZD\PL@ ZXEKW MBE&EW\QR® FKDQJH WKH ODZ |
)$7&SVUHSRUWLQJ DQG HQIRUF HORHHMBIGHWERGE HQMR @ Q TUKHH XR'W R ,*
DQG WKHVH SURYLVLRQV ZRXOG DSSHDU WR VWLOO KDYH OHJDO
XQFRQVWEWXWLRQYDDQG RWKHU HQWLWLHY ZRXOG VWLOO EH VXI
ORQJHU EH DEOH WR UHSRUW LQIRUPDWRR QNI R HVIKE ¥ D KRB HHFRI
RWKHU SURYLVLRQV LQ WKH ,*$V

S3RVVLEOH LPSOLFDWLRQV IRU &RQJUHVV RI IV IDXOLIQRUWWD W ,*$V
FRXOG LQFOXGH SDVVLQJ OHJLVODWLRQ WR DXWKRUL]JH WKHVH
1$7&$ SDEFEXODUO\N LQ OLJKW RI FRPSOLDQFH LVVXHV WKDW PLJK'
WDNLQJ QR DFWLRQ DQG OHWWLQJ WKH ODZ FRQWLQXH ZLWKR X\
OHJLVODWLYH FKDQJHV SRVVLEOH RSWLRRXQAE8UNWHKH FRIGIDO/X®& M
WKDW ,*$V DUH D XVHIXO WRRO PLJKW LQFOXGH LPSOHPHQWLQJ
SURFHVV ZEGLFKTXRXE W RB SSHRYCD/NDH

Hillis v. Attredr famwaden

7KBLWLIDWLRQ LQ VB Y DNAERMQNWFRRIFIWES ,*$ KD WHKIEND
$SWWRUQH\ *HQHGXDO (RRBEEDDE®IGDQ FLWL]HQV KDYH UDLVHG WZR DL
&DQDGLDQ OHJLVODWLRQ LPSOHPHQWLQJ WKH ,*$ WKH LQIRU
LV LOQFRQWKVWKNQRIGD LQFRAMHW RERDWDBDMWMW B/ D[ QWZUXQV DIRX
RI §DQDOERQVWILQ/ SWERGPEHU WKH )HGHUDO &RXUW RI &DQD
QPHJIDO LPSMHRGLPEHQWPHQWDX\QGWNRILOYRKRPHSWIDQD@BYEBEDW\ RU &
ODZ DQG DOORZHG WKH ILUVW H[FKPDKH RBMQRMVHHEHGLRQ XQGH
SODLQWLIIV WR FRQWLQXH W RSIBEWWH UWK W ¥ WIDW K R QR WILXVF X WFLORDQ [B

“ee'<eZ]l —™Me'ESe'"—01"e1S1 Ze'—el"—1e'Z1 Z>'ece

JIWKH FRXUW ZHUH WR KROG WKDW WRB V WLMX IWQ RO MEK XD R Y &
DSSHDU WR FKWD QIHG HIRSLQJ UHTXLUHPHQWY 7KDW LV EDQNV D
&DQDGD ZRXOG VWLOO EH VXEMHFW WR P$T&KWUWM B R Q VOIHDIGUWM R X L
SRWHQWLDO FRQIOLFW RI ODZ TXHVWLRQV 2QH SRVVLEOH RXWF

55 Crawford 2016 U.S. DistLExIs 55395 at *30.
56 See idat *28, 30, 32, 386, 39.
57See26 U.S.C. 88§ 1471474 (containing no reference to IGAs or any other type of international agreement).

%8SeeU.S.ConsT DUW ,, ¥ FO 7KH 3UHVLGHQW 3VKDOO KDYH 3RZHU E\ DQG ZLW
6HQDWH WR PDNH 7UHDWLHV SURYLGHG WZR WKLUGV RI WKH 6HQDWRUV SUHV

59 SeePeter Menyasz;anadian FATCA Lawsuit Tackles Rights, Soverejdyy Tax Rer. (BNA), Sept. 9, 2015.

60 Hillis v. Canada $W W {\ 20d3)FC. 1082(Can. Fed. Ct.)See alsd’eter MenyasZ;anadian FATCA Challenge
Fails First Legal TestDaILY Tax Rep. (BNA), Sept. 18, 201Feter MenyasZanada Court Rejects Injunction to
Block FATCA Data TransfeDaiLy Tax Rep. (BNA), Oct. 1, 2015.

61 SeeHillis, 2015 F.C. 1082,tH]77.

Congressional Research Service R44616 - VERSIOM - UPDATED 11



FATCA Reporting on U.S. Accounts: Recent Legal Developments

6WDWHYVY DQG &DQDGD WR DWWHPSW WR ILQG D PHFREDQLVP WKD\
oObzv H J DPHQGLQJ WBH WUHDMNQIZKRDFREZRXOG UHTXLUH 8 6 ¢
$QRWKHU SRVVLEOH FRQVHTXW QMH FRUIJKYWFK (F R X @DLQH @¥6 WHK[SD W
LQ RWKHU FRXQWULHV WR, D GOHN@ILH XVXIRWOI\ VROQEW WPLLHOA KDY H
ELODWHRPBIOWMD WUHDWLHY ZLWK WKH 8QLWHG 6WDWHYV

FATCA Legisl] attiComgirrestshe 114

6HYHUDKDEHOEHHQ LQWURGREBHEGHVY WKIBW ZRXOG DPHQG RU RWE
)1$7&$ )LOVWZKRVH VWDWH®S @ RUSHRYHDIOVWKH YLROTOMDIZR'Q RI VRY
DQG SULYDFXRDOWGNHMHSHDO PID GURIY LV RBQNGHQYQHSRUWLQJ DQG
ZLWRKKGUBRIXLUHPHQWYV

7KH 6WRS 7D[ +DYH @ $SEXEPSS $FWQFWXSHRY LV LRQVDMWWHG W K H
SXUSRIWHVEHQJWIKKELSPRQJ RWKLHQN KH E L O @ FXURSDHY G RWDK H
UHSRUWLQJ UHTXLUHPHQW IRU SDVVHYH IR WHKIH G H.IQ QR WW R B QRV |
SILQDQFLDONRFERKQWGH WUD Q¥ DR WG Q LOFFORIGHWE QMG W Q
LQYHVWLQJ LQ GHULYDW LLWHIVR Q@D @ Z D3®  ID@VEW K. BVRGRKLERED
EHQHILFL XA WRE @EHWQH. WIXFEQY \RD QWL IFO7 & 16 SRRFANORBQD OV R

PDNH LW HDVLHUWR E HQG RBPORIWDRE LKLY FXPVWDQFHYV

)LQDOO\ WKH &RPPLVVLRQ RQ $PHB LFDDRXAG LHQUWHERRIDUK OF W
FRPPLVVLRQ WR VWXG\ KRZ IHQRORKG LD AXNG G 6 R BILNMLHE]
LQ IRUHLIJG*FRXQWULHV

625, 663 114" Cong. § 1(a) (2015).

634 R. 297 114" Cong. § 102 (2015)8. 194 114" Cong. § 102 (2015).
64H.R. 2978 102(b), (d), ()S. 194§ 102(b), (d), ().

65 H.R. 297§ 102(e):S. 194§ 102(e).

66 H.R. 3078 114" Cong. § 4(a)(2)(B) (2015).
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Appendix. Co u n t wii tehs

7KH FRXQWULHV WKDWHKWYXH U* EHEQXNHHFKMH ,*$ LV DFWXDOO\ LC

I GAs

i

n

Ef fect

FRXQWU\ LV WUDBWDNY B GMDEOGXE® GLVF XV VHGB DDVERINKE®) G

WUHDW FHUWDLQ FRXQWULHYV DV KDYLQJ DQ W3NHQHDIHF W KK H Q

VWHSV QHBPRWWXDWOW RUUQ B PAHQ WOQGQMWRWRBFH URXWPYKWDQFHYV

VLIJQHG DQ ,*$ DQG LV WDNLQJ VWHSY WR EULQJ LW LQWR IRUFH
UHDFKHG DQ DJUHHPHQW LQ VXEVWDQFH ZLWK WKH 8QLWHG 6WLC
DQG LW FRQW L QX®WHRRYGHP RKXHW, D WW VRRQ DV SR
,Q DGGLWLRQ WR SURYLGLQJ VXFK VADE QD NMOMRI ROURRADHWL R K HI\R K H-U
R U* $ FOGHE0 S URHYAIBHIYQW GDWH YV

l1RYHPEHU

HDFK FRX@®WOIRGHO

Table A -1. Countries with IGAs in Effect

Date of entry into

force (if Date treated as
Country Status applicable) Type having IGA in effect
Algeria Signed n/a Model 1 June 30, 2014
Angola Signed n/a Model 1 Nov. 30, 2014
Anguilla Agreement in Substance n/a Model 1 June 30, 2014
Antigua &Barbuda  Agreementin Substance n/a Model 1 June 30, 2014
Armenia Agreementin Substance n/a Model 2 June 30, 2014
Australia In Force June 30, 2014 Model 1~ June 30, 2014
Austria In Force Dec. 9, 2014 Model 2 June 30, 2014
Azerbaijan In Force Nov. 5, 2015 Model1 June 30, 2014
Bahamas In Force Sept. 17, 2015 Model 1 June 30, 2014
Bahrain Agreementin Substance n/a Model 1 June 30, 2014
Barbados In Force Sept. 25, 2015 Model 1 June 30, 2014
Belarus In Force July 29, 2015 Model 1 June 30, 2014
Belgium Signed n/a Model 1 June 30, 2014
Bermuda In Force August 19, 2014 Model 2 June 30, 2014
Brazil In Force June 26, 2015 Model 1 June 30, 2014
British Virgin Islands In Force July 13, 2015 Model 1 June 30, 2014
Bulgaria In Force June 30, 2015 Model 1 June 30, 2014
Cabo Verde Agreementin Substance n/a Model 1 June 30, 2014
Cambodia Signed n/a Model 1 Nov. 30, 2014
Canada In Force June 27, 2014 Model 1 June 30, 2014
Cayman Islands In Force July 1, 2014 Model 1 June 30, 2014
Chile Signed n/a Model 2 June 30, 2014
China Agreement in Substance n/a Model 1 June 30, 2014

67 Notice 201343, 201331 I.R.B.113; Announcement 2014, 201418 |.R.B. 1001; Announcement 20388, 2014

51 1.R.B. 951.
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Date of entry into

force (if Date treated as
Country Status applicable) Type having IGA in effect

Colombia In Force Aug. 27, 2015 Model 1 June 30, 2014
Costa Rica Signed n/a Model 1  June 30, 2014
Croatia Signed n/a Model 1 June 30, 2014
Curagao In Force Aug. 3, 2016 Model 1 June 30, 2014
Cyprus In Force Sept. 21, 2015 Model1  June 30, 2014
Czech Republic In Force Dec. 18, 2014 Model 1 June 30, 2014
Denmark In Force Sept. 30, 2015 Model 1 June 302014

Dominica Agreementin Substance n/a Model 1 June 30, 2014
Dominican Republic Agreementin Substance n/a Model1  June 30, 2014
Estonia In Force July 9, 2014 Model 1 June 30, 2014
Finland In Force Feb. 20, 2015 Model 1 June 30, 2014
France In Force Oct. 14, 2014 Model 1 June 30, 2014
Georgia Signed n/a Model1  June 30, 2014
Germany In Force Dec. 11, 2013 Model 1 June 30, 2014
Gibraltar In Force Sept. 17, 2015 Model 1 June 30, 2014
Greece Agreementin Substance n/a Model 1 Nov. 30, 2014
Greenland Agreement in Substanc¢ n/a Model 1 June 30, 2014
Grenada Agreementin Substance n/a Model 1 June 30, 2014
Guernsey In Force Aug. 26, 2015 Model 1 June 30, 2014
Guyana Agreementin Substance n/a Model 1 June 30, 2014
Haiti Agreement in Substance n/a Model 1 June 30, 2014
Holy See In Force June 10, 2015 Model 1 Nov. 30, 2014
Honduras In Force Feb. 19, 2015 Model 1 June 30, 2014
Hong Kong In Force July 6, 2016 Model 2 June 30, 2014
Hungary In Force July 16, 2014 Model 1  June 30, 2014
Iceland In Force Sept. 22, 2015 Model1  Nov. 30, 2014
India In Force Aug. 31, 2015 Model 1 June 30, 2014
Indonesia Agreementin Substance n/a Model 1 June 30, 2014
Iraq Agreementin Substance n/a Model 2 June 30, 2014
Ireland In Force April 2, 2014 Model 1 June 30, 2014
Isle of Man In Force Aug. 26, 2015 Model 1 June 30, 2014
Israel Signed n/a Model 1 June 30, 2014
Italy In Force Aug. 17, 2015 Model 1 June 30, 2014
Jamaica In Force Sept. 24, 2015 Model 1  June 30, 2014
Japan In Effect June 11, 2013 Model 2 June 30, 2014
Jersey In Force Oct. 28, 2015 Model 1 June 30, 2014
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Date of entry into

force (if Date treated as
Country Status applicable) Type having IGA in effect

Kazakhstan Agreementin Substance n/a Model 1 Nov. 30, 2014
Kosovo In Force Nov. 4, 2015 Model 1~ June 30, 2014
Kuwait In Force Jan. 28, 2016 Model 1 June 30, 2014
Latvia In Force Dec. 15, 2014 Model 1~ June 30, 2014
Liechtenstein In Force Jan. 22, 2015 Model 1 June 30, 2014
Lithuania In Force Oct. 7,2014 Model 1 June 30, 2014
Luxembourg In Force July 29, 2015 Model 1 June 30, 2014
Macao Agreementin Substance n/a Model 2 Nov. 30, 2014
Malaysia Agreementin Substance n/a Model1  June 30, 2014
Malta In Force June 26, 2014 Model 1 June 30, 2014
Mauritius In Force Aug. 29, 2014 Model 1 June 30, 2014
Mexico In Force April 10, 2014 Model 1 June 30, 2014
Moldova In Force Jan. 21, 2016 Model 2 June 30, 2014
Montenegro Agreementin Substance n/a Model 1 June 30, 2014
Montserrat Signed n/a Model 1 Nov. 30, 2014
Netherlands In Force April 9, 2015 Model 1 June 30, 2014
New Zealand In Force July 3, 2014 Model 1 June 30, 2014
Nicaragua Agreementin Substance n/a Model 2 June 30, 2014
Norway In Force Jan. 27, 2014 Model 1 June 30, 2014
Panama Signed n/a Model 1 June 30, 2014
Paraguay Agreementin Substance n/a Model 2 June 30, 2014
Peru Agreementin Substance n/a Model 1 June 30, 2014
Philippines Signed n/a Model 1 Nov. 30, 2014
Poland In Force July 1, 2015 Model 1 June 30, 2014
Portugal Signed n/a Model 1  June 30, 2014
Qatar In Force June 23, 2015 Model 1 June 30, 2014
Romania In Force Nov. 3, 2015 Model 1 June 30, 2014
San Marino Signed n/a Model 2 June 302014

Saudi Arabia Agreementin Substance n/a Model 1 June 30, 2014
Serbia Agreementin Substance n/a Model 1  June 30, 2014
Seychelles Agreementin Substance n/a Model 1  June 30, 2014
Singapore In Force March 28, 2015 Model 1 June 30, 2014
Slovak Republic In Force Nov. 9, 2015 Model 1 June 30, 2014
Slovenia In Force July 1, 2014 Model 1 June 30, 2014
South Africa In Force Oct. 28, 2014 Model 1 June 30, 2014
South Korea Signed n/a Model 1 June 30, 2014
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Date of entry into

force (if Date treated as

Country Status applicable) Type having IGA in effect
Spain In Force Dec. 9, 2013 Model 1 June 30, 2014
St. Kitts &Nevis In Force April 28, 2016 Model 1  June 30, 2014
St. Lucia Signed n/a Model 1 June 30, 2014
St. Vincent &he
Grenadines In Force May 13, 2016 Model 1 June 30, 2014
Sweden In Force March1, 2015 Model 1~ June 30, 2014
Switzerland In Force June 2, 2014 Model 2 June 30, 2014
Taiwan Agreementin Substance n/a Model 2 June 30, 2014
Thailand Signed n/a Model 1 June 30, 2014
Trinidad &Tobago Agreementin Substance n/a Model 1 Nov. 30, 2014
Tunisia Agreementin Substance n/a Model 1 Nov. 30, 2014
Turkey Signed n/a Model 1 June 30, 2014
Turkmenistan Agreementin Substance n/a Model 1 June 30, 2014
Turks &Caicos
Islands In Force July 25, 2016 Model 1 June 302014
Ukraine Agreementin Substance n/a Model 1 June 30, 2014
United Arab
Emirates Signed n/a Model 1 June 30, 2014
United Kingdom In Force Aug. 11, 2014 Model 1 June 30, 2014
Uzbekistan Signed n/a Model 1 June 30, 2014
Vietnam In Force July 7, 2016 Model 1 July 7, 2016

Source: CRS, based on Model Agreements foundapartmentof Treasury Resource Center, Foreign Account

Tax Compliance Alttp://www.treasury.govésourcecentertax-policytreatiesPages?ATCA.aspXlast visited
on August 30, 2016)
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